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Consumer Product Safety and Products Liability  
Federal Legislation Alert 

The U.S. Congress is now poised to make the most wide ranging changes to the U.S. Consumer Product 
Safety Commission (CPSC) since the early 1980s. And, unlike the changes made then, the Congress will 
be reauthorizing the Commission and granting it greatly expanded enforcement and oversight powers 
over consumer products and those in the consumer product supply chain. 
 
Last fall, HB 4040 was introduced in the U.S. House and S 2663 in the U.S. Senate, each designed to 
implement significant changes at the CPSC and the laws it administers. HB 4040 passed the House by a 
margin of 407 to 0 in December of last year. The Senate then adopted amendments to and passed HB 
4040 by a margin of 79-13 in March of this year. The Senate amendments add significant provisions to 
the HB 4040 not included by the House and the differences created will now be worked out in conference 
committee. 
Regardless of where the Congress comes out in regard to the final legislation, the CPSC will be a vastly 
different place than we have known in the past with more regulatory power and resources. These 
changes will not only affect CPSC stakeholders in the area of consumer product safety but also products 
liability tort law as well. 
 
At this writing, the legislation is still in conference. It is impossible to predict when final action on this 
legislation will occur, but it appears that final action will likely occur sometime this year and possibly 
before the August recess. The provisions of this new legislation are wide-ranging and pervasive. The 
substantive changes to the law are much too broad for this Alert and anyone seeking detailed information 
regarding the provisions of the legislation should seek more information than is contained here. However 
some of the major highlights that are now contained in the legislation passed by the Senate are as 
follows: 

 
Provision Description 

Increased CPSC funding and 
personnel 

The legislation authorizes significantly increased funding for the 
CPSC and mandates that the CPSC hire more personnel in the 
coming years subject to the appropriations process. 

Restoration of the 
Commission to five 
commissioners  

In the 1980s, Congress, through the appropriations process, limited 
the Commission to three commissioners, notwithstanding the 
provisions of the Consumer Product Safety Act (CPSA). The new 
legislation restores the Commission to five commissioners. 

Nine month quorum extension The Commission, now having only two members, has been without 
a quorum to do business since early this year. The legislation would 
extend the “two member” quorum for nine months after passage of 
the legislation. 
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Provision Description 

Protection for product safety 
whistleblowers 

Those government or private sector employees providing 
information regarding violations of consumer product safety laws 
are protected from discrimination by their employers and employers 
have the burden to show that discrimination did not occur by “clear 
and convincing” evidence. 

Enforcement of federal 
product safety laws by State 
Attorneys General 

The fifty State Attorneys General will be granted jurisdiction to 
enforce certain aspects of federal consumer product safety laws. 

Publicly available searchable 
complaint database 

The CPSC must make all complaints of injury and death regarding 
consumer products available to the public in a searchable, realtime 
database. 

Streamlined rulemaking The requirement of an advanced notice of proposed rulemaking 
(ANPR) in the CPSC rulemaking process is eliminated, reducing the 
number of steps the Commission must take to promulgate a 
consumer product safety rule. 

Mandatory toy standard The ASTM voluntary toy standard is mandated as CPSC product 
safety rule 60 days after enactment of the legislation. 

New rules on lead levels of 
children’s consumer products 
and lead paint 

New product safety rules significantly reducing the amount of lead 
in children’s consumer products and lead paint are mandated. 

Product registration cards The CPSC is directed to promulgate rules requiring product 
registration cards to be included with “durable” children’s products. 

Third party testing and 
certification of children’s 
products 

Children’s products must be tested and certified by third party 
testing and certification facilities accredited by the CPSC and this 
provision may be extended by the CPSC to certain other consumer 
products. 

Tracking labels for children’s 
products 

Certain children’s products must include labels allowing them to be 
tracked in case of a recall. 

Recalls must be approved in 
writing by the CPSC 

The CPSC, rather than the manufacturer, distributor or retailer, now 
has the final say on the details of and whether to implement a recall 
and such approval must now be in writing. 

New rules regarding 
importation of consumer 
products 

It would be illegal to import any product that does not meet a safety 
standard, is a substantial product hazard or has been previously 
recalled. Also, the CPSC may now prevent re-export of such 
products to countries where they may be legal. Provisions are also 
included providing for the destruction of such products by the 
Department of Homeland Security. A study regarding the 
importation of consumer products by the Comptroller General is 
provided. 
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Provision Description 

Civil penalty cap is increased The civil penalty cap for failure to report a dangerous product is 
increased from approximately $2 million to $10 million and $20 
million if aggravated circumstances are found. 

Criminal penalties Criminal penalties may include imprisonment up to 5 years for 
knowing and willful violations, fines and forfeiture of assets. 

Intergovernmental information 
sharing 

The CPSC may now share certain information regarding products 
with other domestic and foreign governments. 

Financial responsibility Companies under certain circumstances may be required to provide 
security before selling a product or in the recall process. 

Timelines required on 
promulgation of certain 
specific product standards 
including the following 

 

 All terrain vehicles 

 Cigarette lighters 

 Equestrian helmets 

 Portable gasoline generators 

 Garage door openers 

 
There is much more in the legislation that will need to be analyzed should the legislation pass. The brevity 
of this list should not be mistaken to reduce the significance of this new legislation. For more information, 
please contact Brownstein Hyatt Farber Schreck.  
 
 

This document is intended to provide you with general information about issues related to legislative updates pertaining to the 
Consumer Products Safety Commission. The contents of this document are not intended to provide specific legal advice. If you 
have any questions about the contents of this document or if you need legal advice as to an issue, please contact the attorney 
listed below or your regular Brownstein Hyatt Farber Schreck, LLP attorney. This communication may be considered advertising 
in some jurisdictions.  

Hal Stratton 
hstratton@bhfs.com 
Albuquerque, NM 
505.724.9596 
Washington, DC 
T 202.296.7353 

Albuquerque Office 
201 Third Street N.W. 
Suite 1700 
Albuquerque, NM 87102 
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